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Al IDENTITY OF PETITIONER

Pursuant to RAP 13.4(h) and RAP 17.4(a), Mr. Bigg's

reapectfully raquest review be accented of tha Court of

Appeals decision in State #}'Qigg's,‘la—l—OOOOS—B; The

decision affirmed the trial court judgment and sentence.

On April 10, 2018;"in'aﬁudbﬁuﬁlished'bp{ﬁiOE, the
Court of Appéaié-affifmgd:éhé conviction and consecutive
sentences of twe counts of first degree rape. A copy of
the opinion is'éttéthed”ihughenﬁﬁpendix.

Pursuant to RAP 12,4(a) Mr. Bigg's asked the court

to reconsider its dac jeion affirming the tri
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consecutive sentence puféﬁéﬁt‘thRCW>9¢94Aa589(1)(b).
On May 22, 2018, the Court of Appeals denied the motien

nying Mr. Bigg's

r')

to reconsidar. A copy of ths decision de
motion to reconsider is attached in the Appendizx,

ISSUES PRES@ {TED FOR REVIEW
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g 1on ir finding that two ep rat
in th i

&n
WG O1h

) e
) e
=
R

discrzf crimes were
of rape in the first degrsg were comm tted?

2, Did the appeliate court err in finding Mr. Bigg's
counsel was uot dneffective when failed to pursue

a diminished capacity defense?

3. Did counsel vieolate Mr, RBigg's jury trial right without
his consent?
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p.  STATEMENT OF THE

On December 10. 2013; Stéce§”éiééfé”éémé'6#é}“fd

46 where ne was stayimg to bring

"
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e Mr, Bigg's mother's he

Mr. Bigg's a box of food. Y%P100, As she approached the

back door Mr. Bigg's obehéd Eﬁe"dbdrMénd:hheé'éhé.enﬁéféd'

the house, he asked her what she was doing and whether the
chiidren wre with her. VRP19l. When Stacey feplied the

children were not with her, he grabbed her around

and threw her to the ground. VRP191 He than forced herinto

his room and shut and iseked the door behind rhem, VRP191

Mr., Bigg's threw her on the Sed and held her head down on !
the bed with his forearm across her neck. VRP192-93.

At some peint Mr, Bigg s claimed that people in masks.

- pecple znd he bagan pulling and

wers impersonating othe
pushing oun the skin of Biacey's face, VRP 196-97, Ha told

hey that hz has szan her on the ‘internst performing fellatio

¥

[

on other men, VRP 167 My Biga’s then forced Stacey to

-

verform fellatio to him, grabbirg her hair and forcing

her mouth onto his psnis, VRP 202. He then pushed her onto

the flosf‘énd told her she was going'té'ﬁéké‘lové t6 him
like his wife of h would stab her. VRP 203. Mr, Bigg's
began'ﬁéhVégiﬁally‘féb{ﬂéwﬂéfigﬁ'Eﬁé floor. VRP 203

The entirety of the éfﬁaéﬁwggéﬁ;féd Sver a three hour
peried, VRP 206, Appéziéﬁguﬁéé$ﬁiiimately charged with
two eount of rape inm}ﬁejfiréf'degréé.'CP 132-34.
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The eourt ordered a competency examination for

Mr. Bigg's at Eastern State Hospital., CP 45-49, He was

Mmoo

found competent to stand trial. CP 56-556,67-%8,
On April 7, 2015, Mr. Bigg's plead guilty to a singls
count of ééﬁond degzmé'fabe, but he was nllowei to

withdraw his guilty pleq'on June 15, 2015, VRP 95,06498;

On July 6, 2015, while Mr, Rigg's was not in the court
room, the court heard discussien from thz srosecuticn and

Mr., Bigg's atterney regardlng whethar a jur v or bench trial

would be held, VRP 99;“Mr;'3igg'é'ﬂoun°el re2pregented the
following the eourt,

" i was my position and Ivie talked to Mr. Liedkie

about this, that the effacf of Mr, Bigg's withdrawal

of guilkty plea is te place h1m minus spesdy trial, back

in the positien he was in bﬁfoLP the motion, and since

he had already waived jury triel in this cqaw at that

. time, he would still be eon for bench trial "
- VRP 100
he Court proceeded with a benech trial without
questioning Mr. Bigg's to determine whether he wished to
waive his right te jury trial or proeged with a trial'by
jury. The Court subseqﬁeﬁtl}lfoﬁhdHMr, Bigz's guilty of
both counts an &eﬁtered"fiﬁﬁ{ﬁés'6f'fact and conclusions
of law, CP 182 CP 186-87. At szentenciang dsfense argued
that the first degree rape charges were same criminal
conduct but the court disagreed and sentence Mr, Bigg's

€0 econsecutive sentences of the rape convictions. CP 223,

—3-



B,  ARGUMENT WMY REVIEBW SHOULD RE ACCEPTED

A petition for raview will be accepted by the
Supreme Court only (1) if fhe decision of the’Céurt-cf
Appeals is in conflict with the deeision of the Supreme
Court, or (2) if the decision of the Court of Appesalg is
in conflict with another decision of the Court of App=als,
or (3) if a significant question of law under the
Canstitution of the State of Washiagtdn or of the United
States is involved, or (4) if the petiticn involvas a
issue-of substantial public interest that shoqld ba
determined by the Supreme Court. RAP 13.4(b).,

1, The two Rape Convictions Constitute the Same Criminal

Conduct pursuant to RCW 9,%44,589(1)(a) the Court
- of Appeals Erred

The general rule in Washiﬂgtoﬁ‘is tﬁat aentences
for multiple current offenses will rum concurrently. RCU
9;94A0589(1)(a). But RCW 9.§4A.589(1)(b), provides an
exception, Sentences for serious violent offenses arising
from separate and distinct criminal econduct must run
consecutively. State v. Weatherwax, 188 Wash,2d 139,

362 P,3d 1054 {2017). For multiple crimes to be treated
as the same criminal conduct at sentencing, the\crimes
must have (1) been committ@d'at the same time and place,
(2) involvedvﬁhe sama victim, and (3) involved the

sane criminal 4intent, State v, Tili, 139 Wash.2d at 123,

985 P.2d4 at 374, See alse RCY 9,944,589(1)(a).
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"The absence of any one of these three prongs
prevents a finding of same criminal conduct " State v,
?o?tar, 133 Wash.24 177, 181, 942 P,2d 974 (1997) see
also State v, Vike, 123 Yash.2d 407, 410-11, 885 P,2d
824 (1994) (The relevant inquiry is the'extént to which
the criminal intent, bbjectively viewed, changed frbm
ore crime te the nezt . . , this, in turn, can be measured
in part by whether one crime furtheréd the other™),

Below, Mr, Bigg's relied upon State v, Tili for
the proposition his ceriminsl intent, when vieved
objectively, did not-change from one rape to ths naxt,
He contended, like Tili, he did not form new criminal
“intent between the first and subssquent penetratiens
such that the rapes vere not seguential but rather
sinulataneous or continuvaus, Tili, 139 Wash.2d at 124,
985 P,24d aé.375, The Court of Appéﬁls balieved that
Mr o Bigg's'rapes paraliel the misceonduct of Granthan,
not the misbehavior of Tili, Tt concluded that Mr. Biggs
pausedAthe attacks and gained ‘an oppertunity to reflect
and either cease criminagl activity or procesed when
moved from the baed to the floor,

The Ceourt of Appeéls erred becanse, Mr, Bigg's
ebjective intent in committing the rapes did noﬁ change
from one to another and each erime did in fact
 further another, Tili, 139 Wn.2d at 123-24: In re
Holmes, 69 ¥Yn.,App, at 290.AAfter oral sex, he proceeded

e
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has‘nct been praved beyond a reasonable doubt. State

v. Gough, 53 Wn.App. 619, 622, 768 P.2d 1028, review
denied, 1}2 Wn,2d 1026 (1989), To show diminished capacity,
a defendant Qust produced expert testimony demonstrating
;hat a mgntél disorder, not amouﬁting to insanity, impaired
the defendant‘s'ability to form the culpable mental |
sﬁate to commit the crime chargéd. State v, Atsbeha, 142
Wn.2d 904, 914; 16 P.3d 626 (2001). Althéugh rape r&quire§
no specific intent, there still must.be,a%-culpable‘
mental state to make ﬁr.rBrigg's actions a.crime, gse
jState v;_Walﬁen, 69 Wno.App. 183, B47 P.Qd.956ﬁ(1993).

The Court of Aﬁpealsrbeliaved because diminishéd
capgtity does aeﬁ constitute a defense of first degree
rape, gounsel was not ineffective. The Ccugt of Appeals
erred because, &s couﬂselnargued, althougﬁftﬁere ié not
an intent element in first degree rape, éheré_is a
mentalrculpable mental state and based upoen tha avidence
in the re;ord trial counsel was_obligatea.to retain an
expert éhowing his client had a mental disorder; not .
‘amountiné to insanity, that impairéd his ability to
formithé\eulpable ﬁéntal state to commit this crine,
Atsbeha, 142 Up,2d at 914, Bﬁt he not, In these
circumstances, zouasel had no legitimate tactical or
strategic réason for nou presenting the defense. In
deed, the court itself was troubled by it

-7



3, The trial court violated Mr, Bigg's right

to jury trial by allowing his counsel to
waive his right without gquesting Wr. Bizg's

The Fopréeenth Amendment to the United>8tates
Constitution provides in ﬁertinent part no state shail
deérive any parson of life, liberty. or property, without
due process of law, The federal constitution under ‘the
Sizth Amendment also guavantee2s an accused person ﬁhe
right to a'public4friai by'aﬁ impaitial jury.

A étate conviction based on trial b§ court resulting
in a life sentence is reversable srror under the due
process clause of the fourteenth amendment Qheré the record
discloses defendant did not voluntarily and willingly
enter a waiver t¢ his right to trial by jﬁryf To be an
légitimant waivér, the record must showvor there wmust be
an allegation and msvidence which shows Mr. Bigg's had a
right to jury_trial and he knowingly and intelligently
waived that right., see cases cited in Statement of Additional

Grounds fer relief.

F.  CONCLUSION
For the reasons above this court should accept
review

Dated this |2 day of June, 2018.

TITIONER

-8-



CERTIFICATE OF SERVICE
I, thes undersigrer, certify under penzlty aof perjury undsr the law
of Washington State that the foregoing is trus and correct and that on
Juns ;Ls&;,_ZDfB, I-depusifed a copylcf Mation to séek Discretionary
Revigw in ths mail at Coyote Ridge Corrsction Center thefsby sarving‘the
Motion to the Court of Appeéls of the State of Washington Division III

at 500 N Cedar ST, Spokans, WA 99201-1905,

Connz1ll, WA 99238



FILED

MAY 22,2018
In the Office of the Clerk of Court
WA State Court of Appeals, Division 111

COURT OF APPEALS, DIVISION III, STATE OF WASHINGTON

STATE OF WASHINGTON,

) No. 33721-9-I01
~ )
Respondent, )
)

V. ) ORDER DENYING MOTION
_ ) FOR RECONSIDERATION
ZACHARY JOSEPH BIGGS, ) : :

- )
Appeliant. )

THE COURT has consid'ered appellant’s motion for reconsideration and is of the
opinion the motion should be déhied. Therefore, |

IT IS ORDERED, the motidn for reconsideration of this court’s decision of April
10, 2018, is hereby denied.

PANEL; Judges Fearing, Siddoway, Pennell

FOR THE COURT:

_{,.Q_/Qac_ﬁv—(%WQ‘ ) Cot\ _
ROBERT LAWRENCE-BERREY, Ghief Judge



The Court of Appeals

Renee S. Townsley 500 N Cedar ST
Clerk/Administrator of the ‘ Spokane, WA 99201-1905
(509) 456-3082 State of Washington Fax (509) 456-4288
TDD #1-800-833-6388 Division 111 http:/fwww.courts.wa.gov/courts

May 22, 2018
E-mail Zachary Joseph Biggs
Benjamin Curler Nichols #361305 '
Curtis Lane Liedkie Coyote Ridge Correction Center
Asotin County Prosecutors Office . PO Box 769
PO Box 220 Connell, WA 99326

Asotin, WA 99402-0220

CASE # 337219
State of Washington v. Zachary Joseph Biggs
ASOTIN COUNTY SUPERIOR COURT No. 141000083

Dear Counsel and Mr. Biggs:
Enclosed is a copy of the Order Denying Motion for Reconsideration.

A party may seek discretionary review by the Supreme Court of the Court of Appeals’
decision. RAP 13.3(a). A party seeking discretionary review must file a Petition for Review, an
original and a copy of the Petition for Review in this Court within 30 days after the Order
Denying Motion for Reconsideration is filed (may be filed by electronic facsimile transmission).
RAP 13.4(a). The Petition for Review will then be forwarded to the Supreme Court.

If the party opposing thé petition wishes to file an answer, that answer should be filed in
the Supreme Court within 30 days of the service.

Sincerely,

@UM%UQWM&Z/

Renee S. Townsley
Clerk/Administrator

RST:sh
Attachment



FILED

APRIL 10, 2018
In the Office of the Clerk of Court
WA State Court of Appeals, Division III

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
STATE OF WASHINGTON, )
) No. 33721-9-I11
Respondent, )
)
V. )
)
ZACHARY JOESPH BIGGS, ) UNPUBLISHED OPINION
)
Appellant. )

FEARING, J. — Zachary Biggs appeals his convictions for two counts of rape and
his sentence for the two convictions. We affirm the convictions and the sentence, except
that we remand for a determination of legal financial obligations.

FACTS

This prosecution involves a rape of a wife by her husband. Zachary and Stacey
Biggs were married with children. In November 2013, Stacey separated from Zachary
from concern for her husband’s aberrant behavior. Zachary had recently lied to the
Biggs’ neighbors and informed them that Zachary, Stacey, and their newborn baby had

| recently been raped.



No. 33721-9-1I1
State v. Biggs
In December 2013, Stacey Biggs ﬁled for divorce ana procﬁred a protection order
to preclude Zachary from contacting iler. Zachary then movedAto his mother’s abode.
Stacey occasionally saw Zachary thereafter. Zachary behaved normal and polif[e during
these encounters. Stacey saw Zachary at a gas station, and, to her surprise, he acted
gentlemanly. At the filling station, Zachary told Stacey tﬂat Zachary’s mother had fallen
ill and thatﬂhe conse—quentlif had not been ’eatilng. o
On the aftéfnoon of December 10, 2013, Stacey Biggs delivered her child to
_Zacha'r'y’sA mother"s house. Stacey noted that Zachary’s mother presented in fine health,
contrary to Zachary’s claimv, ‘but the home lacked for food. Stacey left but confronted:
guilt for not bringing spare groceries to Zachary. Stacey returned to her mother-in-law’s
" home bearing groceries. In the meantime, Zachary’s mother had departed the house for
work.
Stacey Biggs arrived at her mother-in-law’s residence at 8:00 p.m. on December
10. As Stacey approached the back door, Zachary opened the door. Z,Aacl}ar}_/» inquired of
Stacéy; e Wﬁa£ éré YOI_.I doir;é ixc;re;?’ ”> _Report of Proceedings (RP) at 191. Stacey
replied: “‘Oh, I brought you some food.”” RP at 191. Zachary interjected: “‘ Are the
boys with you?’” RP ét 191. Stac;ey responded: “‘No.”” RP at 191. Zachary instantly
“placed a chokehold on Stacey’s neck and threw her to the floor.. He pounced on Stacey

and yelled in her face: “* Why are you here?”” RP at 191. “‘Who sent you?’” RP at



No. 33721-9-I1I

State v. Biggs

191. Zachary demanded Stacey enter his room. Once there, Zachary. shut and locked the
door. |

Zachary Biggs flung Stacey on the bed and repeatedly instructe.d her to remain |
silent. Zachary, with his forearm, applied pfessure to Stacey’s neck whilé she lay trapped
on the bed. Zachary held a machete and again interrogated Stacey as to who sent her to
his m<‘)ther’s home. He repeatedly threatened her. Stacey pleaded with Zachary to let her
| go home. In trial testimony, Stacey recalled Zachary menacingly sneering:

~ You ain’t going home. I’'m going to kill yoﬁ. I’ll have the kids. I’ll
hide your body before this is all over and done with, and, before anybody
knows you’re missing, I’ll be gone and so will you.

RP at 194.

While'entrappiflg Stacey Biggs on the bed, Zachary claimed that individuals in - |
masks had impersonated him. Zachary pushed aﬁd pulled on Stace&’s lips, nose, and
eyes, and dug into her face. Zachary declared that he needed to confirm the body he
attacked was Stacey. Zachary also averred that he witnessed Stacey performing oral sex
on other men. Zachary claimed to ha‘ve been raped fhree times, and he informed Stacey
that she would be dead by night. Zachary thén held_ a lafge sharpening stone in his right
hand and threa’ten.ed to bash Stacey’s face if she did not c_'oc;pera’te with him. |

Zachary Biggs demanded sex from Stacey while holding a machete to her neck.

Zachary grabbed Stacey’s hair and forced her fac_e to his groin. Stacey performed oral

sex until nearly retching. During the sexual assault, Zachary named the women with

3



No. 33721-9-I1T

State v. Biggs

whom hejengaged in sexual conduct during the couple’s separation. Zachary released
Stacey. | |

After releasing Stacey from his grip, Zachary Biggs carped to Stacey: “‘[y]ou’re
not doing it like I showed you.”” RP at 202. Zachary regrabbed Staceyvby her hair and
placed her on the hard floor. Zachary uttered: “‘[i]f you don’t make love to me like. my
wife I’'m going to stab you.”” RP at 203. Zachary then vaginally raped Stacey on the
floor. Zachary reached to retrieve his machete. Stacey pleaded with him that she ‘had
been in a-car accident and intercourse on a hard floor hurt her back. She cried in pain.
~ After threatening ,her again, Zachary'allowed Stacey to move to the bed.

Stacey Biggs submitted to Zachary again while the two lay on the bed a second
time. Stacey did not think she would leave the bedroom aliale.

After nearly three hours, Zachary Biggs ended the assault and allowed Stacey to
dress. Zachary asked Stacey to drive him to a store so he could purchase a cigar. Stacey
complied. At the store, Zachary threatened Stacey with death if she reported his conduct.
‘He then acteel as if checking his watch, although not wéaring one, and remarked:

Yeah, about this time tomorrow I’ll probably be in jail. And that’s

all right; I’ll do my time. ‘Cause when I get out I’'ll come find you, I'll

sneak in the middle of the night and I'll slice your throat. Or I’ll come out

to your work, wait for you to get off and run your ass and your car into the

river and I’ll kill you. ' ~

RP at 209-10. -

On December 1 1, 2013, Stacey Biggs told coworkers of the rape after her

4



+ No. 33721-9-111 o
State v. Biggs . ’
colleagues inquired about her di/squietude. Coworkers reported the‘rabe to law
enforcement.
PROCEDURE

The State of Washington charged Zachary Biggs with two counts of rape in the
first degree and o'ne count ot: felony violation of a domestic violence court order. The
charges alleged that Biggs bore a deadly weapon wﬁen committing the crimes against a -

family or household membef. |

Dr. Daniel Lord-Flynn of Eastern State Hospital conducted a cornpetency
examination of Zachaq Biggs and determined that Zachary poséessed capacity to
understand the court proceedings and participate in his own defense. br. Lord-Flynn
diagnosed Zachary with a personality disordér. Clerk’s Papers (CP) at 63.

Zachary Biggs defended the charges on the ground ;that Stacey engaged in
consensual sex and lied about a rape. Biggs waived his right to a jury trial. The trial
court convicted Biggs on all three counts.

During sentencing, the trial court ruled the two counts of rape to be distinct acts of
Acriminal conduct and ordered the sentences for the two counts of rape to run
consecutively pursuant to RCW 9.94A.589(1)(b). The trial court distinguished from the
assault on the hard floor and the assault later on the bed. According to the trial court,

Zachary Biggs, after releasing Stacey from the ﬂodr, possessed the opportunity to end his



No. 33721-9-I11
" State v. Biggs
attack, but renewed the assault on the bed. The trial court sentenced Biggs to 309
months’ confinement. |

At sentencing, the trial court imposed a $500 crime victim assessment, $1,830 in
court costs, $750 in fees for a court appointed attorney, a $100 domestic violence |
assessment, a $100 DNA collection fee, and a $1,000’ﬁne for a total of $4,280. Before '
assessing the legal financial obligations, the trial court did not inquire about Zachary -
Biggs’ income, assets, and debts.

LAW AND ANALYSIS

On appeal, Zachary Biggs raises three assignments of error. First, his trial counsel
performed ineffectively by failing to raise a defense of diminished capacity. Second, the
trial court committed error when refusing to consider the two counts of rape as the same
criminal misconduct for pufposes of séntencing. Third, the trial court failed to conduct
an individualized inquiry as to his ability to pay discretionary legal financial obligations. |

Ineffective Assistance of Counsel

Zachary VBiggs first argues that counsel neglectfully failed to raise é diminished
capacity defense. Diminished capacity allows é defendant to undermine a specific
elemept of the offeﬁse, aA culpable mental state, by showing that a given mentél disorder
had a specific effect by which his ability to ent;rtain that mental state was diminished. |
State v. Clark, 187 Wn.2d 641, 650, 389 P.3d 462 (2017). The ciefendant must raise the

defense of diminished capacity before trial. CrR 4.7(b)(1), (2)(xiv); State v. Clark, 187

6



No. 33721-9-III

State v. Biggs

Wn.2d at 651. The defense must obtain‘a corroborating expert opinion and .disclose that
evidence to the prosecution pretrial, thereby giving the State a reasonable opportunity to
decide whether to obtain its own evaluation. CrR 4.7(b)(1), (b)(2)(vii), (g); State v.
Clark, 187 Wn.2d at 651, Diminished capacity requires an expert diagnosis of a mental
disorder and. expert opinion testimony connecting the mental disorder to the defendant’s
iﬁability to form a cuipable mental state in a particular case. State v. Clark, 187 Wn.2d at
651.

If specific intent ér knowledge is an element of the charged crime\, the trier of fact
may consider diminished capacity in defermining whether the defendant had the éapacity
to form the requisite mental state. RCW 9A.44.040; State v. T homﬁs, 123 Wn. App. 771,
779, 98 P.3d 1258 (2004). First degree rape contains no mens rea element. State v.

: DeRyke, 149 Wn.2d 906, 913, 73 P.3d 1000 (2003). Therefore, Zachafy Biggs did not
haye diminished capacity available as a defense.

Zachary Biggs argues that State v. Walden, 69 Wn. App. 183, 847 P.2d 956 (1993)
stands for the propositi‘onvthat he must still possess a culpable mental state to render his
conduct a crime. Nevertheless, Walden involves attempted rape and rape in the second
degree. John Walden did not raise (iiminished capacity. Walden lacks relevance.

Courts apply a two-pronged test to determine if counsel provided effective
assistance: (1) whether counsel performed deficiently, and (2) Whethc;.r the deficient

performance prejudiced the defendant. Strickland v. Washington, 466 U.S. 668, 690-92,
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104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). If a defendant fails to establish one prong of
the tést, fhis court need not address the remaining proﬁg. State v. Hendrickson, 129 .
Wn.2d 61, 78,917 P.2d 563 (1996).

Since diminishf;d capacity does not constitute a defense in a first degree rape
charge, Zachary Biggs’ trial counsel could not have performed ineffectively. We also
note that the expert who examined Biggs never concluded Biggs suffered from
diminished capacity.

Same Criminal Conduct

Zachary Biggs does not argue that he (fould not Be convicted of two counts of rape:
He contends, however, that his convictions for two counts of rape in the first degree
constituted the same ériminal conduct for purposes of seﬁtencing.

RCW 9.94A.589(1)(a) and (b) declare:

~ (1)(a) Except as provided in (b), (c), or (d) of this subsection,
whenever a person is to be sentenced for two or more current offenses, the
sentence range for each current offense shall be determined by using all
other current and prior convictions as if they were prior convictions for the
purpose of the offender score: PROVIDED, That if the court enters a
finding that some or all of the current offenses encompass the same
criminal conduct then those current offenses shall be counted as one crime.
Sentences imposed under this subsection shall be served concurrently. -
Consecutive sentences may only be imposed under the exceptional sentence
provisions of RCW 9.94A.535. “Same criminal conduct,” as used in this
subsection; means two or more crimes that require the same criminal intent,
are committed at the same time and place, and involve the same victim. . . .

(b) Whenever a person is convicted of two or more serious violent

offenses arising from separate and distinct criminal conduct, the standard
sentence range for the offense with the highest seriousness level under
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RCW 9.94A.515 shall be determined using the offénder’s prior convictions

and other current convictions that are not serious violent offenses in the

offendeér score and the standard sentence range for other serious violent

offenses shall be determined by using an offender score of zero. The

standard sentence range for any offenses that are-not serious violent

offenses shall be determined according to (a) of this subsection. All

sentences imposed under this subsection (1)(b) shall be served

consecutively to each other and concurrently with sentences imposed under

(a) of this subsection.
Since the trial court convicted Zachary Biggs of two violent crimes, he remained subject
to consecutive sentences, but, if the two crimes constituted the same criminal corrduct, we
would lower his offender score. '

RCW 9.94A.589(1)(a) demands that the two crimes constitute the same criminal
intent, entail the same time and place, and involve the same victim. State v. Lessley, 118
Wn.2d 773, 777, 827 P.2d 996 (1992). The defendant must establish that the crimes
constitute the same criminal conduct because a finding by the sentencing court of same
criminal conduct always favors the defendant. State v. Johnson, 180 Wn. App. 92, 104,
320 P. 3d 197 (20 14) A tr1a1 court S determ1nat10n of what constltutes the same criminal
conduct for purposes of calcula’cmg an offender score w1ll not be reversed absent an abuse
of discretion or misapplication of the law. State v. Walden, 69 Wn.'App. at 188 (1993).

The two rape charges against Zachary Biggs covered the same victim, time, and
place. Zachary Biggs contends that the two crimes also comprised the same continuous

criminal intent to rape. Zachary Biggs cites State v. Tili, 139 Wn.2d 107, 123, 985 P.2d

365 (1999). According to State v. Tili: “[t]he relevant inquiry for the intent prong is to
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what extent did the criminal intent, when viewed objectively, change from one crime to
the next.” 139 Wn.2d at 123.

In State v. Tili, Fonotaga Tili broke into the victim’s home and violently beat her
with a metal pan. Tili threw his victim to the floor and anally, vaginally, and digitally
raped her. The attack lasted two minutes. The trial court convicted the defendant of
three counts of rape and ruled that each count constituted separate criminél conlduct for
purposes of RCW 9.94A.589. The Supreme Court reversed and held that Tili’s intent
remained the same throughout the attack. We distinguish Fonotaga Tili’s rapes from
Zachary Biggs’ rapes. Tili attacked his victim for two minutes. Biggs variously
controlled his wife with two different weapons for three hours.

The Supreme Court, in State v. Tili, distinguished-its facts from State v. Grantham,
84 Wn. App. 854, 932 P.2d 657 (1997), wherein this court ruled a rape to not be the same
criminal conduct. The Tili court reasoned:

[t]he evidence in Grantham suiaported a conclusion that the criminal
episode had ended with-the first rape: “Grantham, upon completing the act-
of forced anal intercourse, had the time and opportunity to pause, reflect,
and either cease his criminal activity or proceed to comrnlt a further
criminal act.” :

In contrast to the facts in Grantham, Tili’s three penetrations of L.M.
were continuous, uninterrupted, and committed within a much closer time
frame—approximately two minutes. This extremely short time frame,
coupled with Tili’s unchanging pattern of conduct, objectively viewed,
renders it unlikely that Tili formed an independent criminal intent between

each separate penetration.

State v. Tili, 139 Wn.2d at 123-24 (citing Grantham, 84 Wn. App. at 856-57)..
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Zachary Biggs’ rapes parallel the mis;onduct of James Grantham, not the
1nisbehavior/ of Fonotaga Tili. Grantham and Biggs paused thé attacks and géined an
opportunity to reflect and either cease criminal activity or proceed. A;t the onset of his
attack, Za\lchary physically forced Stacey to orally copulate until Stacey nearly vomited.
Zachary released her and, after pausing, directed Stacey to the floor by threatening to kill
her. He placed the machete on the bed. When:Stace}; lay on the ﬂodr,‘Zachary raped her
vaginally. When Stacey complained bf back pain, Zachary released her once again. He
palised and could have ended the assaplt. H.e directed Stacey to the bed where he raped.
her again. The State could hav‘e charged and convicted Biggs of three separate criminal
acts of rape. The trial c"ourt did not abﬁse its discretion in finding the two counts of rabe
to constitufe dissimilar criminal coﬁduct.

Legal Financial leigations

The trial court imposed a $500 crime victim assessment, $1,830 in ‘court costs,
$750 in fees for a court'appointed attorney, a $100 domestic violence assessment, a $100
DNA collection fee, and a $1,000 fine for a tqtal of $4,280. $3,580 of this sum
~ constitutes discretionary legal financial obligations. Zachary Biggs claims the trial court.
failed to consider his ability to pay before imposiﬁg legal financial obligations. He did

not object to the imposition of any of the obligations at sentencing.
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RAP 2.5 allows this court to refuse review of aﬁy claim of error not raised in the -
trial court. The Supreme Court, however, in State v. Blazina, 182 Wn.2d 827, 832, 344
P.3d 680 (2015), bestowed discretion on this court to address the imposition of
discretiongry legal financial obligations despite nd objection before the trial court.

The record must reflect that the trial court made the individualized inquiry into the
defendaﬁt’s current and future ability to pay. State v. Blazina, 182 Wn.2d at 838. This
inquiry should address a defendant’s incarceration, job status, debts, or other indicators of
.ability to Ialéy. State v. Malone, 193 Wn. App. 762, 766, 376 P.3d 443 (2016). The State
concedes that the sentencing court did not inquire into Zachary Biggs’ financial situation
prior to imposition of obligations. For this reason and because of the amount of the
obligations imposed, we remand to the trial court to reconsider assessment of
discretionary legal financial obligations.

Statement of Additional Grounds

Zachary Biggs filed additional grounds for this court’s review and contends that
the trial court violated his right to a jury trial. He asserts that he never agreed to a bench
trial and his counsel never discussed with him the signing of waiver of a jury trial. The
- record shows Biggs a‘fﬁrmafively waived his right to a jury trial. The record does not |

intimafe that his counsel failed to properly advise him before waiving the right.
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, CONCLUSION
Zachary Biggs’ counsel did not ineffectively represent Biggs. We affirm Biggs’
, convicﬁons for rape. We also affirm his sentence for two separate acts of rape, but
remand for reassessment of legal financial obligations. |
A majority of the panel has determined ;chis opinion will not bé printed in the

Washington Appellate Reports, but it will be filed for public record pursuant to RCW

2.06.040. \
T,
Fearing, J. d' Y
WE CONCUR: . |
" -
N ddocir, M@“
- Siddoway, J. RS Pennell, A.CJ. -
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